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Capability Procedure for Support Staff  

 

 

 

 

At Mossley Hollins we will ensure that at every level, in all our work and throughout all aspects of the school 
community and its life, all will be treated equally, with respect and dignity, free from discrimination and 
harassment.  Each person will be given fair and equal opportunities to develop their full potential regardless of 
their age, disability, gender, gender-identity, race, religion or belief, sexual orientation, pregnancy and maternity 
(refers to staff / employment), socio-economic background and special educational needs.  Our school will tackle 
the barriers which could lead to unequal outcomes for these protected groups, ensuring there is equality of access 
and that we celebrate and value the diversity within our school community. The school will work actively to 
promote equality and foster positive attitudes and commitment to an education for equality 

 

Data Protection Statement  
The procedures and practice created by this policy have been reviewed under our Data Protection Policy in line 
with GDPR. 

 

 

 

Accepted by the Governing Body May 2021 

 

https://www.bing.com/local?lid=YN1074x247287576&id=YN1074x247287576&q=Mossley+Hollins+High+School+Ashton-Under-Lyne+Tameside&name=Mossley+Hollins+High+School&cp=53.5179%7E-2.025917
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1. Introduction 
 

1.1. Managing employees’ performance is a continuous process. A system of induction, regular 
supervision and annual assessment of training and development needs will enable management to 
guide employees and help them to succeed in their job role. However, employees occasionally 
experience problems and this can result in them failing to meet the required performance standards. 

 
1.2. The main aim of this procedure is to encourage an employee whose performance is genuinely 

believed by management to be inadequate, to improve to the standards required. An employee’s 
capability will be assessed on skill, aptitude, ability and knowledge. 

 
2. Scope of the Capability Procedure 

 
2.1. The Capability Procedure applies to all employees of Tameside Metropolitan Borough Council, 

Tameside and Glossop CCG and the Governing Body of a School, with the exception of the following 
where separate arrangements exist: 
• Chief Executive and Executive Directors 
• All other officers whose conditions of service are governed by the JNC for Chief Officers 
• All teaching staff, including headteacher and centrally employed teachers, who are employed by 

the Council or School 
• Employees within a probationary period 

 
2.2. The Capability Procedure does not apply to cases of misconduct or to matters that relate to ill-health 

capability. Separate procedures apply to these matters; in cases of  misconduct the Disciplinary 
Procedure should be referred to and where ill health is impacting on the employee’s capability to do 
the job, this should be dealt with in accordance with the Managing Attendance Procedure. 

 
3. Key Principles 

 
3.1. The purpose of this procedure is to ensure that employees: 

 
• understand the standards of acceptable work performance that is required 
• are made aware at the earliest opportunity of any areas of their performance which need 

improving and provided with appropriate support to meet the required level of performance 
• are provided with a fair and equitable procedure 
• are assured that all matters will be dealt with confidentially within data protection requirements 

 
3.2. As a responsible employer, the Council, CCG and Governing Body will: 

 
• ensure that all matters are dealt with confidentially within data protection requirements 
• ensure the procedure is applied fairly and consistently within the requirements of the Equality 

Act, considering reasonable adjustments where required 
• allow an employee to be accompanied at any formal meetings by a work colleague or a 

certificated representative of a trade union / professional association 
 

3.3. Managers are required to: 
 

• communicate effectively to all employees and ensure all employees are aware of the Capability 
Procedure 

• establish and communicate standards of acceptable work performance of employees supervised 

• raise capability concerns with employees at an early stage, in line with the Capability 
Procedure, in an appropriate and confidential manner 

• support employees to improve their performance; provide employees with an agreed action 
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plan and timely feedback to correct performance 
• maintain accurate records 

 
3.4. Employees are required to: 

 
• perform and conduct themselves in line with the required standards and expectations 
• be responsible for, and take positive action to maintain and improve their performance 
• discuss any concerns or doubts in relation to their performance 
• prepare for review meetings, including gathering evidence of their performance, achievement 

of objectives, and examples of how the required standards of performance have been achieved 
• take responsibility for their own development, including completing any training arranged for 

them, making use of learning resources and informing their manager if they require further 
support 

• inform their manager of any circumstances that may impact upon their performance 
• co-operate with all aspects of the Capability Procedure 

 
3.5. Trade union representatives 

 
3.5.1. Where there are concerns of an employee who is a trade union representative (or safety 

representative) the Capability Procedure will apply. However, the matter will be discussed at an early 
stage with a full time official of the union concerned. 

 
3.6. Failure to attend meetings 

 
3.6.1. There is an obligation on all parties to attend meetings. 

 
3.6.2. If an employee, or his / her representative, has a justifiable reason for being unable or refuses to 

attend a meeting / hearing, one further attempt will be made to reconvene at an alternative date 
and time within 5 working days of the original date for the meeting. 

 
3.6.3. If the employee or their representative is unable to or refuses to attend the reconvened meeting, 

the meeting will be conducted in their absence. 
 

3.6.4. Should an employee not wish to or be unable to attend a meeting / hearing they are able to submit 
a written submission for consideration by the Chair of the meeting / hearing or ask their 
representative to attend on their behalf. The employee should arrange this if they so wish and inform 
the Chair of the meeting / hearing accordingly. 

 
3.6.5. Failure to attend meetings, undertake identified training and development or engage with the 

identified support, arranged as part of this procedure without good reason, may lead to disciplinary 
action being taken. 

 
3.7. Absence from work due to sickness during the capability process 

 
3.7.1. The capability process will continue; absences need not automatically delay any part of the Capability 

Procedure. However in some cases, it may be appropriate for medical advice to  be sought and / or 
considered. 

 
3.7.2. Where an employee is not fit to attend a meeting / hearing, the meeting / hearing will go ahead and 

the employee will be afforded the opportunity to send their representative and / or submit a written 
submission.In exceptional circumstances, it may be appropriate to postpone a meeting / hearing. The 
meeting / hearing will not be postponed indefinitely and therefore a meeting / hearing will go ahead 
in the absence of the employee, and will be based on the information available. Hearings will be held 
expediently to achieve the timescales set out within this procedure, avoiding unnecessary delay in the 
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interests of both the employer and employee. 
 

3.8. Suspension of live warnings 
 

3.8.1.Where an employee does not attend work for a period of 2 months or longer, any live warnings will be 
suspended for the duration and will be re-instated at the same phase upon the employee’s return to 
work. 

 
3.9. Grievance Procedure 

 
3.9.1. Commencement of the Grievance Procedure should not deter the progress of  the  Capability Procedure 

however, in some circumstances, it may be appropriate to temporarily defer the Capability Procedure 
in order to address the grievance. Where the grievance is unrelated to the capability process, it will 
be appropriate to deal with both issues concurrently. 

 
3.10. Referrals to professional bodies / other agencies 

 
3.10.1. Employees must comply, where relevant, with the standards of their regulatory or professional 

bodies. 
 

3.10.2. If a manager is made aware of information that may be required by a statutory body and /  or another 
organisation, advice from Human Resources should be sought for consideration  of a referral. If 
appropriate, a referral will be made to inform the relevant organisation in  order to assist them with 
their own investigations. 

 
4. The Capability Procedure 

 
4.1. Informal action to improve an employee’s performance 

 
4.2. In the first instance, performance issues will normally be dealt with informally as part of day- to-day 

management. This will demonstrate to the employee that their performance  is causing some concern 
and that help and support is available to assist them in returning to acceptable performance as quickly 
as reasonably practicable. Identifying where  performance is believed to be unsatisfactory should 
include referring to an employee's job description and any other relevant matters. 

 
4.3. The employee’s manager should arrange a meeting with the employee in order to explain the areas of 

concern and to identify the reasons for the unacceptable level of performance. 
 

4.4. The employee will be notified in writing of the date, time and venue of the meeting and will be 
provided with a copy of the Capability Procedure. 

 
4.5. There is no automatic right for the employee to be accompanied by a workplace colleague or certified 

trade union representative at the meeting although, managers should not unreasonably refuse a 
request from the employee to be accompanied by a trade union representative or work colleague for 
such a meeting. 

 
4.6. Within the informal meeting, reference should be made to notes of progress review / supervision 

meetings where concerns have previously been highlighted and the employee should be provided with 
examples where their work has not met a satisfactory standard. The aim of the meeting is to ensure 
that the employee is: 

 
• made aware of the manager’s concerns about their performance 
• made aware of how they are falling short of the required standards 
• provided with constructive advice and support to overcome those concerns 
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4.7. At this meeting managers will: 

 
• ascertain whether the employee accepts that there is a concern 
• listen to any explanation or statements made by the employee 
• discuss how the employee should seek to improve 
• explore factors within and outside of work that may be impacting the employees work 

performance 
 

4.8. As part of the discussion it is important to establish a programme of review including, actions and 
dates, in order to maintain the drive towards improvement. Specific targets, a timescale for 
improvement and review periods should be agreed and detailed within an improvement action plan. 

 
4.9. A suggested improvement action plan is included as Appendix C. As part of the support package, 

options may include: 
 

• workplace shadowing 
• additional training and support 
• increased progress review / supervision 
• reasonable adjustments 

 
4.10. The review period should be no more than between 4 to 12 weeks with appropriate review meetings 

taking place during that time. The informal procedure should be completed within 4 weeks for 
particularly serious cases, although managers have the discretion to extend this to 
a maximum of 12 weeks in situations where there is evidence that an employee is making significant 
progress towards achieving their improvement plan. 

 
4.11. Review meetings should take place between the manager and employee as a minimum, every 2 weeks. 

The manager will provide a written update to the employee of progress against the plan. The review 
meetings do not replace the normal day to day management arrangements and any issues should be 
addressed as they arise. 

 
4.12. If the employee meets the required standard of performance during the review period, the manager 

will inform them and no further action will be taken. The manager will keep notes of their informal 
discussions with the employee and they will be placed on the employee’s personal file. 

 
4.13. If some progress has been made, and the manager has confidence that further improvement will be 

made, the review period should be extended to give a further opportunity for improvement for no 
more than 4 weeks. The manager should: 

 
• confirm the nature and seriousness of any remaining concerns 
• link the concerns to the job description, and annual objectives 
• confirm expectations and outline what acceptable performance looks like 
• agree  any support (e.g. coaching, mentoring, structured observations), that will be 

provided to help address those specific concerns 
• make clear how, and by when, the appraiser will review progress 
• explain the implications and process if no, or insufficient, improvement is made 

 
4.14. If performance concerns cannot be resolved through the informal capability process, the formal 

Capability Procedure will be initiated. The employee will be notified in writing that the informal 
capability process will no longer apply and that their performance will be managed under the formal 
Capability Procedure, and will be invited to a formal capability meeting. 
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5. Formal Capability Procedure 
 

5.1. The formal Capability Procedure will commence where a manager determines that the informal 
procedure fails to result in a satisfactory improvement in the employees’ performance. 

 
5.2. In exceptional cases where serious concerns in work performance come to light, it may be necessary 

to proceed to the formal stage without taking informal action beforehand. The performance 
concerns will be investigated which may include a review of appraisal records, the gathering of 
relevant documentation and a meeting with the employee to discuss their work. 

 
5.3. The Formal Capability Procedure comprises of the following stages: 

 
• Stage One - First Formal Capability Hearing 
• Stage Two - Final Formal Capability Hearing, which may result in alternative employment, 

demotion or dismissal 
• Stage 3 – Appeal 

 
5.4. At each stage, the employee will be clearly informed of the shortfall in their performance and the 

expected standards. The employee will be given an opportunity to explain the reasons for their 
continued poor performance. 

 
5.5. Consideration will be given to the effectiveness of any help and support that has been given in the 

past and what additional action and assistance could be given to help the employee to overcome the 
performance concerns. 

5.6. In cases where an employee has existing ‘live’ warning(s) issued under any of the other policies / 
procedures, the employee would still be required to attend a first formal capability hearing. Such 
cases cannot be accelerated to a Final Formal Capability Hearing. The existing ‘live’ warning(s) will be 
taken into consideration by managers when determining the appropriate action at the first formal 
review meeting. 

 
5.7. Cases Causing Serious Concern 

 
5.7.1. In cases of particular serious concern, it is possible to issue a final written warning at the First Formal 

Capability Hearing. 
 

5.7.2. Immediately following the issue of a final written warning a period for improvement will be 
implemented, which will be no more than 4 weeks. Within this timescale there will be a  need for 
structured support agreed with the employee and where relevant in consultation with the 
employee’s trade union or other chosen representative. 

 
5.7.3. If performance is unsatisfactory within the 4 weeks, the matter will then be referred to a Final Formal 

Capability Hearing 
 

5.7.4. Following these 4 weeks, if satisfactory performance is achieved, a further period of monitoring and 
evaluation will be agreed. 

 
6. Stage One - First Formal Capability Hearing 

 
6.1. Where it is determined to convene a formal capability hearing, the meeting will normally be held 

with a Service Unit Manager / Headteacher. The employee will be given at least 5 working days 
written notice of the hearing and informed of: 

 
• the arrangement for the hearing 
• the purpose of the hearing 
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• the nature of the performance concerns 
• their right to be accompanied 

 
6.2. Not less than 5 working days before the hearing the employee will be provided with all 

documentation which will be relied upon during the hearing. Should the employee wish for any 
information to be considered at the First Formal Capability Hearing, this should be provided no less 
than 2 working days in advance of the date of the hearing. 

 
6.3. During the first formal capability hearing the following will be considered: 

 
• areas where the employee is failing to perform adequately 
• actions already taken to address these failings and whether these actions were adequate - i.e. 

were clear performance standards set and monitored 
• whether the employee acknowledges a problem and shows a willingness to improve 
• the impact of the employee’s failings on colleagues and work output 
• the employee’s progression / improvement to date 
• any mitigating factors 

 
6.4. When determining appropriate action, existing ‘live’ warnings issued under any employment policy 

/ procedure will be taken into consideration. 
6.5. The outcome of the First Formal Capability Hearing will be one of the following: 

 
• sufficient improvement has been made, the Capability Procedure will be discontinued with an 

understanding that it may be re-introduced or consideration of the Disciplinary Procedure will 
be made if similar performance issues arise in the future; or 

• if some progress has been made and there is confidence that further progress is likely, it may be 
appropriate to extend the monitoring and review period for at least 4 but no more than 12 
weeks. A written warning will be given and a reconvened First Formal Capability Hearing will be 
arranged to review the performance at the end of the agreed period. 

• if no, or insufficient improvement has been made, the employee will receive a final written 
warning. Further performance monitoring will be required which will be no more than 4 weeks 
and a Final Formal Capability Hearing will be arranged to review the performance at the end of 
the agreed period. 

 
6.6. Warning durations are as follows: 

 
Warning Duration 
Written Warning 12 months 
Final Written Warning 18 months 

 
6.7. Where a formal warning has been issued for capability reasons, an employee will not be eligible to 

receive a pay increment(s) until such a time that the required standard of performance has been 
reached and maintained and all warnings have expired. 

 
6.8. The outcome of the First Formal Capability Hearing will be confirmed in writing within 10 working 

days. 
 

6.9. Monitoring and review period following a formal capability hearing 
 

6.9.1. A performance monitoring and review period will follow the first formal capability hearing. During 
this time formal monitoring, evaluation, guidance and support will continue. 

 
6.9.2. The monitoring and review period within the formal Capability Procedure is to be defined from a 



9  

minimum of 4 weeks to a maximum of 12 weeks. 
 

6.9.3. During the period of the monitoring and review period, interim review meetings should be held by 
the monitoring manager with the employee. The purpose of the interim review meeting is to review 
the improvements required, identify whether there is any further appropriate support and to provide 
feedback to the employee. 

 
7. Stage Two - Final Formal Capability Hearing 

 
7.1. The Final Formal Capability Hearing will be conducted by an Assistant Director (or above) or 

Governing Body Committee, who may or may not be from the employee’s directorate / school, 
where: 

 
• the employee’s performance has not improved sufficiently within the review period set out in a 

final written warning 
• there is evidence of further poor performance whilst an employee has a live warning under the 

Capability Procedure 
 

7.2. The employee will be given 5 working days’ notice of the hearing. This notification will be in writing 
and will inform the employee of: 

 
• the arrangement for the hearing 
• the purpose of the hearing 
• the nature of the performance concerns 
• their right to be accompanied 

 
7.3. Not less than 5 working days before the hearing the employee will be provided with all 

documentation which will be relied upon on during the hearing. Should the employee wish for any 
information to be considered at the Final Formal Capability Hearing, this should be provided no less 
than 2 working days in advance of the date of the hearing. 

 
7.4. The Chair of the Final Formal Capability Hearing will consider the following: 

 
• areas where the employee is failing to perform adequately 
• actions already taken to address these failings and whether these actions were adequate - i.e. 

were clear performance standards set and monitored 
• whether the employee acknowledges a problem and shows a willingness to improve 
• the impact of the employee’s failings on colleagues and work output 
• the employee’s progression / improvement to date 
• any mitigating factors 

 
7.5. If, despite previous warning(s) performance remains unsatisfactory, and the employee still fails to 

reach the prescribed standards within the required timescale, consideration of termination of 
employment on capability grounds will be considered. 

 
7.6. When determining appropriate action, existing ‘live’ warnings issued under any of the employment 

policies and procedures, will be taken into consideration. 
 

7.7. The outcome of the Final Formal Capability Hearing will be one of the following: 
 

• if the employee has made sufficient improvement, the formal Capability Procedure will cease 
with an understanding that it may be re-introduced or consideration of the Disciplinary 
Procedure will be made if similar performance issues arise in the future. 
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• to extend or issue a final written warning and set a further review period up to a maximum of 4 
weeks (in exceptional cases where it is believed a substantial improvement is likely within the 
review period) 

• another post offered as an alternative to dismissal and a final written warning issued 
• a determination that the employee should be dismissed on the grounds of capability 

 
7.8. Warning durations are as follows: 

 
Warning Duration 
Written Warning 12 months 
Final Written Warning 18 months 

 
7.9. Where a formal warning has been issued for capability reasons, an employee will not be eligible to 

receive a pay increment(s) until such a time that the required standard of performance has been 
reached and maintained and all warnings have expired. 

 
7.10. In cases where an employee has more than one job with the same employer consideration of all jobs 

will be taken into account. Where there is a loss of trust and confidence in an employee such as to 
confirm dismissal from one contract this may result in the employee being dismissed from other 
posts. 

 
7.11. Where an employee is dismissed with notice, the employment will terminate and they will receive 

payment in lieu of notice. Where an employee is summarily dismissed this is without notice or any 
payment in lieu of notice. 

 
7.12. The outcome of the final formal capability hearing will be confirmed in writing within 10 working 

days. 
 

8. Consideration of alternative employment 
 

8.1. Suitable alternative employment may be considered at any formal stage of the capability process. 
 

8.2. When determining whether a job is a suitable alternative, skills / experience and essential 
qualifications will be taken into consideration. 

 
8.3. Where alternative employment is agreed the necessary employment check(s) for the post must be 

completed in advance of any transfer. 
 

8.4. Where an alternative post is on the same grade as the employee’s existing post, the employee will 
transfer to the same scale point. Where an alternative post is a lower grade to the employee’s existing 
post, the employee will transfer to the top scale point of the grade and pay protection arrangements 
do not apply. The removal of any existing allowances / enhancements that do not apply to the 
alternative role will be made, without pay protection. 



11  

 
9. Stage Three - Appeal 

 
9.1. Employees have the right to appeal a formal capability hearing decision. An appeal should  be made in 

writing within 10 working days of the date of the written outcome. 
 

9.2. The appeal letter should include an appeal statement detailing the grounds of appeal along with the 
specific reasons for the appeal and should also include any supporting information the employee 
wishes to be considered at the appeal hearing. The grounds of appeal should include one of the 
following reasons: 

 
• to challenge the way the procedure was undertaken 
• to challenge the evidence on which the decision was based 
• to challenge the decision made 

 
9.3. The employee will be given 5 working days’ notice of the appeal hearing. The employee will also be 

provided with any additional documentation circulated by either party in advance of the appeal 
hearing. 

 
9.4. Any appeal against termination of employment will be heard by the Council’s Speakers Employment 

Appeal / CCG Chief Officer / Committee of the Governing Body. 
 

9.5. The purpose of the appeal hearing will be to review the decision made. It is not intended to be a full 
re-hearing. 

 
9.6. The appeals panel may either: 

 
• confirm the original decision 
• revoke the original decision 
• substitute a different formal sanction 

 
9.7. The Chair of the appeal will confirm the decision in writing within 10 working days. 

 
9.8. The decision made at the appeal hearing is final. 



 

1
 

‘Live’ warnings to be taken into 
consideration 

 
Outcome is confirmed in writing 
within 10 working days 

Final Formal Capability Hearing outcome 
determined and confirmed verbally at the 
hearing. 

APPENDIX A 
FLOWCHART - CAPABILITY PROCEDURE 

 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 

 

 
 
 
 
 
 
 
 
 
 
 
 

 
 
 

If required, extended monitoring and review 
period and reconvene First Formal 
Capability Hearing. 
Where no or insufficient improvement is 
made progress to Stage Two 

‘Live’ warnings to be taken into 
consideration 

 
Outcome is confirmed in writing 
within 10 working days 

First Formal Capability Hearing outcome 
determined and confirmed verbally at the 
hearing. 
Where no or insufficient improvement is 
made progress to Stage Two 

If required, extended monitoring and 
review period and reconvene Final Formal 
Capability Hearing. FORMAL 

CAPABILITY 
PROCEDURE – 
STAGE THREE 

Outcome is confirmed in writing 
within 10 working days. 

 
Appeal Outcome is final 

Employee submits an appeal within 10 
working days of the Stage Two outcome. 
Appeal Hearing undertaken and outcome 
determined and confirmed verbally. 

Final Formal Capability Hearing undertaken 
to consider capability concerns and 
progress to date. 

The employee has the right to 
be accompanied by a TU 
representative or colleague. HR 
may also be present. 

Invite to Final Formal Capability Hearing; 
providing 5 working days’ notice to 
employee 

FORMAL 
CAPABILITY 
PROCEDURE – 
STAGE TWO 

The employee has the right to be 
accompanied by a TU 
representative or colleague. HR 
may also be present. 

First Formal Capability Hearing undertaken 
to consider capability concerns and 
progress to date. 

Invite to First Formal Capability Hearing; 
providing 5 working days’ notice to 
employee 

FORMAL 
CAPABILITY 
PROCEDURE – 
STAGE ONE 

Outcome is confirmed in writing 

Agree an action plan for improvement (4 to 
12 weeks monitoring period with interim 
review meetings) 
Where no or insufficient improvement is 
made progress to formal procedure 

Manager / headteacher will meet with 
employee to discuss the performance 
concerns 

Not necessary for employee to 
be accompanied, although they 
can be if they wish – without 
creating unnecessary delays. 

 
Manager should make notes of 
any discussions/meetings and 
give a copy to the employee. 

Manager / headteacher identifies 
performance concerns 

INFORMAL 
CAPABILITY 



 

APPENDIX B 
FORMAT FOR APPEAL HEARING 

 

Chair of Appeal Hearing: 
 

• welcomes all to the hearing and allows all present to introduce themselves 
• confirms that the hearing has been convened under the Capability Procedure 
• confirms the appeal points being considered 
• confirms the employee has received the information pack 
• checks if employee is happy with their representation 
• establishes if any witnesses are to be called 
• explains the running order of the meeting 

The Process 

1. The Chair of the first / final capability hearing presents information to the appeal Chair / 
Committee, in response to the appeal submitted by the employee. The Chair may call 
witnesses, as appropriate. 

 
2. Employee (or their representative) may question the first / final capability hearing Chair. 

 
3. The appeal Chair / Committee may question the first / final capability hearing Chair. 

 
4. The employee (or their representative) presents information to the appeal Chair / 

Committee outlining the reason for their appeal and referring to any supporting evidence. 
Employee may call witnesses, as appropriate. 

 
5. The first / final capability hearing Chair may question the employee. 

 
6. The appeal Chair / Committee may question the employee. 

 
7. The first / final capability hearing Chair may sum up. 

 
8. The employee (or their representative) may sum up. 

 
ADJOURN 

 
Meeting adjourned and all parties withdraw whilst the appeal Chair / Committee consider the matter and 
deliberate their response. 

 
RECONVENE 

 
9. All parties are recalled and the decision is conveyed. 

 
10. The employee is advised there is no further right to appeal. 

 
11. The decision will be confirmed in writing. 
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APPENDIX C 
IMPROVEMENT ACTION PLAN TEMPLATE 

 
A suggested Improvement Action Plan is provided below: 

 

This Review Date   

Employee Name  Service Area   
Informal process 
started 

 Formal process 
started 

 

Area of concern Standard Expected Action by Employee Support / training Next Review 
Date 
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